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Message of the President 


It has been customary for many years to hold a conference of Bar Dele- 
gates in December in order that matters to be presented to the annual meeting 
may be fully discussed and placed in final form for the consideration of the 
members of the Association. 


Considerable thought has been given to the question of holding the mid- 
winter conference of delegates this year, primarily because of the difficulties 
of transportation and the many duties in connection with our war pro- 
gram, in which the members of this Association are vitally involved. Real- 
izing that because of these conditions the question of holding the meeting 
should be given serious consideration, your President wrote each member 
of the Board of Governors and it seems to be the opinion of a great majority 
of the Board that such a conference should in all events be held. The meet- 
ing place will be selected within the next week or two and the Board of 
Governors will endeavor to select a place for the meeting which will entail 
a minimum of transportation difficulties for those members wishing to attend. 
The place of the meeting will be announced in the next issue of the Journal 
and the tentative program will be set forth. 


There are many matters which should be disposed of at the meeting, 
among which is the question of the appointment of a Committee, if it is 
deemed advisable to do so, to cooperate with the Supreme Court in the 
preparation of rules of civil procedure along the lines authorized by the last 
Act of the Legislature. The question of future statutory revision is also 
a matter which will come up for discussion, together with a proposed rule 
providing for writs of certiorari in common law proceedings. This latter 
proposed rule has been suggested by the Executive Committee of the Junior 
Bar Section and should entail a lively discussion at the conference. 
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This meeting will afford an excellent opportunity for the various com- 
mittees of the association to meet and dispatch their business. Each Com- 
mittee Chairman is urged to arrange for a meeting of his Committee at— 
or the day before—the conference. 


The Committee authorized at the last annual meeting of the Bar As- 
sociation to rewrite the laws of this State on Guardians and Wards have 
completed their tentative draft and the results of their work is going to 
be a monumental contribution to the Statute Laws. This proposed Act 
will probably be the main topic to be considered by the conference. 


It is hoped that the conference will be largely attended and your Pres- 
ident and your Board of Governors are going to arrange a concentrated 
program that can be finished in one day. 


Please make your plans now to attend this meeting. 


Some of the local Bar Associations have not remitted their dues to the 
State Secretary and the local Associations who are delinquent are especially 
urged to send their check. 


E. HarRRIs DREW. 


REFRESHER COURSE FOR LAWYERS 
RETURNING FROM WAR 


Lieutenant Chas. E. Bennett, of the Jacksonville Bar, suggests that a Legal 
Institute be held after the war and that courses be offered that will refresh 
the returning lawyers and bring them down to date on legislation and court 
decisions. His suggestion has been brought to the attention of the Board of 
Governors. 


ADDITIONAL COMMITTEE 
APPOINTMENTS 
COMMITTEE ON AERONAUTICS: Eldridge Hart, Winter Park, Chair- 


man; Henry Lilienthal, West Palm Beach; H. S. Sawyer, Miami; Ralph Marsi- 
cana, Tampa; Clarence J. TeSelle, Gainesville. 


COMMITTEE ON REAL PROPERTY: Francis M. Holt, Chairman, Jack- 
sonville; William H. Rogers, Jacksonville; Clarence E. Brown, Lake City; David 
R. Dunham, St. Augustine; Turner Davis, Madison. 


‘ 
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Editorial 


With the passing of Bert Fish, both partners of the original law firm of 


LANDIS AND FISH 


Landis and Fish have gone to their reward. This firm was a small town 
law firm. Deland, at the beginning of the century when the partnership was 
formed, was a town of not more than two thousand inhabitants and has 
never had more than six or seven thousand, yet Landis and Fish built a 
practice that was state and nation wide. These two brilliant men clearly 
demonstrated that able, small town lawyers, are just as successful as big city 
lawyers and that it is not necessary to go to a large city in order to obtain 
big clients. If a lawyer has’ that certain something, the clients will find him 


regardless of where he is located. 


Landis and Fish were a perfect combination—both were good pleaders, 
good trial lawyers and good office attorneys. Neither was dependent upon 
the other—each was sufficient counsel for any client and when they worked 
together as a team they were practically perfect. Trial of a case in which 
both appeared was a joy to behold. The smoothness and dispatch with 
which they handled the evidence, the witnesses and the law, was worthy of 
anyone’s time. No wonder when an important case was being tried in which 
they both appeared as counsel the court room was packed with spectators. 


. 
is 
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In later years, both Landis and Fish retired from the firm. Cary D. 
Landis became Attorney General of Florida and made one of the best At- 
torney Generals the state has ever had. No doubt, but for his untimely 
death he would now be on the Supreme Court Bench. 


Bert Fish became first United States. Minister to Egypt and later was 
transferred to Portugal. At the time of his death he held the most im- 
portant diplomatic post in Continental Europe. 


In the words of Mrs. Mildred White Wells, m the Volusia Mirror: 
“The heart of these United States is found in its small towns. Here it is 
that the mind and spirit of America is formed. If we in America are able 
to assume our responsibilities in the post war world, it will be because the 
people in little towns have measured that responsibility and have become 
wise and willing to assume it.” 


Yes, and other small towns have lawyers and law firms who are out- 
standing in ability and who will help guide and counsel their home people 
in meeting this responsibility. 


PRINTING OF THE JOURNAL 
TRANSFERRED TO TALLAHASSEE 


This issue of the Journal is printed in Tallahassee. The Publication Com- 
mittee decided that it would be better to have the Journal printed in the 
town where the Editor resides so that he might have supervision and control 
over its final makeup. The members of the Association are invited to com- 
pare this issue with previous issues and write us their comments and criticisms. 


THE LAWYER IN UNIFORM 


“T give you therefore the lawyer in uniform, your comrade in the service. 
He lays aside his law book to save it for another day. He draws the sword, . 
to sheathe it for ages to come. He offers his blood, that the work of his heart 
may live. He gives his life, that his sons may have liberty under law, and that 
law may vanquish force throughout the world. He wears the uniform of his 
country, and buckles her sword at his side. The uniform covers the soldier. 
But it clothes also the lawyer, fighting that law may live. He is therefore in 
himself a trinity—citizen, soldier, lawyer, three in one, one in three. Of these 
we need not, after the manner of Saint Paul, determine the greatest. For 
all are great, and without one the others would be nothing.” Justice Rutledge. 
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THE COUNTERCLAIM STATUTE 
By CARL A, HIAASEN 


In a late issue of the Bar Journal', Judge Fabisinski discussed the 1941 
Counterclaim Statute”. The burden of his thesis was that this statute was 
adopted from Rule 13 of the new “Federal Rules of Civil Procedure.” Such 
assertion is self-evident. A mere examination of Federal Rule 13 and our 1941 
Counterclaim Statute demonstrates that the state statute was adopted from the 
Federal Rule. Such a discovery opens a multitude of questions not considered 
in Judge Fabisinski’s article. There are many of us at the Bar who already 
have been compelled to wrestle with this statute, and it is the purpose of this 
article to discuss (but not solve) many of such problems. 


The discovery that this statute was adopted from the Federal Rules sug- 
gests as a convenient starting point the fundamental premise that the Staie 
Legislature thereby also adopted the construction placed on Federal Rule 13 by 
the final appellate Federal Court.* This well established principle immediately 
suggests the inquiry whether or not the Advisory Committee’s notes appended 
to Federal Rule 13 and Forms relating thereto were also adopted as the law 
of this state. It must be remembered that the Federal Rules of Civil Procedure 
and Forms were promulgated by an order of the Supreme Court of the United 
States. Whether or not such order embraced the Advisory Committee’s notes 
and has the effect of a decision of the final appellate court construing the law 
now adopted by our state Legislature is problematical. It is certain that the 
Federal Advisory Committee’s notes will at least be most persuasive in con- 
struing our statute. In these notes we find the history of Federal Rule 13. It 
comes from the old Federal Equity Rule 30 and the English Rules of Practice, 


and from the statutes of states having the so-called liberal code practice. Notes 
3 and 7 are very significant: 


“Certain states have also adopted almost unrestricted provisions con- 
cerning both the subject matter of and the parties to a counterclaim. 
This seems to be the modern tendency.” 


(Note 3) 


“If the action proceeds to judgment without the interposition of a 
counterclaim as required by subdivision (a) of this rule, the counter- 
claim is barred.” 


(Note 7) 
I. 


Having made this discovery, that the Federal Rule is a progenitor of the 
counterclaim statute and that our courts are bound by the construction placed 
thereon by the final appellate Federal Court, our next important problem to 
consider grows out of the fact that the Federal Rules of Civil Procedure were 
and are UNION RULES.* Under the Federal Act approved June 19, 1934°, 
it was expressly provided: 


1. June, 1943. 

2. Chapter 20426, Acts of 1941 (52.11 and 52.12, F. S. A.) 

3. Southern Ferro Concrete Co. vs. Federal Terra Cotta Co., 79 Fla. 376, 84, So. 171; Lovett 
vs. Lovett, 93 Fla. 611, i12 So. 768; Tilton vs. Horton, 103 Fla. 497, 137 So. ‘301, 139 So. 142. 
These cases relate to the 1915 Counterclaim Statute for suits in equity (Chapter 6907), which 
was taken from the old Federal Equity Rule 30. See also Section 35 of the 1931 Chancery Act, 
which was an improvement of Federal Equity Rule 30. As to the General rule that decisions of 
courts of last resort of sister states are binding on the courts of Florida when the Legislature 
has adopted an act of a sister state, see Gray vs. Standard Dredging Co., 111 Fla. 149, 149 So. 
733; Denmark vs. RKidgell Furniture Co., 117 Fla. 244, 157 So. 489. 


4. For want of a better descriptive phrase, this expression is used. The Federal Act sug- 
this expression. 


48 Statute 1064, 28 USCA 723(b) and 723(c). 


: 
ne 
A 
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“The court may at any time wnite the general rules prescribed by it for 
cases in equity with those in actions at law so as to secure one form of 
civil action and procedure for both.” 


Provisions were made for saving the right of jury trial guaranteed by the 
Seventh Amendment to the Federal Constitution. By the order of the Supreme 
Court of the United States made on June 3, 1935, the Advisory Committee 
therein appointed was directed to 


“undertake the preparation of a unified system of general rules for cases 
in equity and actions at law * * * so as to secure one form of civil action 
and procedure for both classes of cases.’’? 


When Chief Justice Hughes of the United States Supreme Court on December 
20, 1937, transmitted to Honorable Homer Cummings, Attorney General of the 
United States, the rules thus adopted by the Supreme Court of the United 
States,? he expressly pointed out: 


“In accordance with Section 2 of that Act, the Court has wnited the 
general rules prescribed by it for cases in equity with those in actions at 
law so as to secure one form of civil action and procedure for both.’ 


On January 3, 1938, the Attorney General of the United States reported these 
rules to Congress. In his letter of transmittal he stated: 


“The Court has united the general rules prescribed by it for cases in 
equity with those in actions at law so as to secure one form of civil 
action and procedure for both.” 


Federal Rules 1 and 2 especially unite the procedure for actions at law and 
suits in equity. Even such description is abolished. Every action or suit is 


expressly designated “civil action”. From this premise, two questions im- 
mediately flow: 


First, is the 1941 Counterclaim Statute a “uhion statute” so as to replace 
not only the legal statutes expressly amended (Sections 4326 and 4327, C.G.L.), 


but also Section 35 of the 1931 Chancery Act which provided for counterclaims 
in equity? 


Second, are equitable counterclaims now permissible in an action at law? 
To put the second question in a concrete form by suggesting a hypothetical 
case, Suppose a wife brings an action at law in her name alone, as she is now 
permitted to do by Chapter 21932, Acts of 1948, against her husband, on a 
promissory note, can the defendant husband in this legal action counterclaim 
for divorce? Or, suppose that A sues B in an action at law for damages sus- 
tained in an automobile accident, can B, the defendant, by counterclaim quiet 
title to real property against the plaintiff and other persons not parties to 
the original action? Or, suppose a land owner brings a quo warranto proceed- 
ings against a municipality to exclude his land from the territorial limits of 
the city on the ground that it is rural, and receives no benefit. Must the 
municipality, in such quo warranto proceedings, file a counterclaim to foreclose 
the lien of taxes already imposed or else suffer the consequences of having the 


. It is appropriate here to direct the reader’s attention to Chapter 21995, General Acts of 
1943, authorizing the Supreme Court of Florida to prescribe procedural rules. This statute is 
unlike the above lederal statute. This state statute is absolutely silent on the unification of 
Law and Equity Rules. The state statute gives no direction to the Court to unify the law and 
equity rules. It may be that the state statute gives the Court this power, for the Supreme Court 
was entrusted with the responsibility to prescribe rules, etc., 

“in actions at law in suits in quity, as well as in all statutory and extraordinary 
forms of action * * *. 
79 L. Kd. 1722. See also 80 L. Ed. 1414, for order of February 17, 1936. 
— — adopted by order of Court (J. Brandeis disapproving) on December 20, 1937. 


7. 

8. 
82 L. Ed. 

9. 82 = “ina. 1565. 
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same barred? Or, suppose that A sues B in an action at law for alienation 
of affections. Can the defendant by counterclaim foreclose a mortgage on 
either the real or personal property of the plantiff? I am sure that the authors 
of the 1941 Counterclaim Statute did not contemplate such far-reaching conse- 
quences. The very suggestion of the hypothetical situations seems revolting to 
the reasoning process of a lawyer trained in Florida jurisprudence. But are 
such situations possible? Can a pure and exclusive equitable cause of action 
be now asserted as a counterclaim in an action at law? We must look to what 
the Federal Courts have said on this question, but before doing so, the reader 
should be reminded that this precise question is not altogether new and novel 
in Florida. Since 1861 our statutes have permitted both equitable pleas and 
equitable replications in an action at law!®. The equitable pleadings authorized 
by this statute were purely defensive. No affirmative relief could be obtained 


thereby. These statutes contained a most unusual provision (which is absent 
from the Counterclaim Statute) : 


“Tf it shall appear to the Court that any such equitable pleading cannot 


be dealt with by a court of law, so as to do justice between the parties 
* 


These statutes have their counterpart in “THE FEDERAL LAW AND EQUITY 
ACT OF 1915.11 These equitable pleadings in an action at law are not the 
only instances of an admixture of legal and equitable issues in the same case. 
Section 35 of the 1931 Chancery Act affords a distinct illustration of the com- 
mingling of legal and equitable issues. Under the Chancery practice a purely 
legal cause of action could be asserted as a counterclaim in a suit in equity. 
This latter point plagued both our State Supreme Court and the United States 
Supreme Court for many years, for that phase involved a person’s constitutional 
right to a jury trial on a legal cause of action. The decisions on that point, 
both in the state and Federal courts, are well known to every lawyer. The 
constitutional provisions of jury trial are, however, not involved in this question. 
A party having a purely equitable cause of action is not under the Constitution 
entitled to a jury trial. The question is just the reverse. Should a party 
having a purely equitable cause of action now be compelled or permitted to 
try the same in an action at law before a jury? 


There is no doubt but what Federal Rule 13 both compels and permits a 
purely equitable cause of action to be asserted in a common law action. Pro- 
fessor Moore of Yale Law School who, with Dean Clark of the same school (now 
Judge Clark of the United States Circuit Court of Appeals for the Second 
Circuit), were the principal draftsmen of the Federal Rules, has this to say: 


“Rule 13 applies to two types of claims; counterclaims and cross- 
claims. Under this rule a counterclaim is any claim, including set-off 
and recoupment, which one party has against an opposing party, 
WHETHER LEGAL OR EQUITABLE, OR BOTH.’!2 


“On the law side, federal practice on counterclaims has been governed 
by state practice, which is often technical, confusing and unduly limited 
in scope. On the equity side the practice was uniform and liberal. It 
was governed by Equity Rule 30. The fundamental basis for Federal 
Rule 13, although expanded and clarified, is federal Equity Rule 30. The 
Equity Rule in turn was modelled upon the English practice that em- 
phasized trial convenience rather than technical legal formulae as the 
test of admissibility of counterclaims. The new rule is, of course, ex- 


10. Sections 69 and 70, Chapter 1096, Acts of 1861; 52.20, 52.21, 52.22, F. S. A. 

11. 38 Statute 956, 28 USCA 398 (Judicial Code, Section 274(b). This statute shows the 
confusion which existed as to trial of legal and equitable issues on the law side of the court. 

12. Volume 1, pages 667, 668, of ‘‘Moore’s Federal Practice under the New Federal Rules.” 


| 
| 
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panded to cover both legal and equitable counterclaims while equity 
Rule 30 applied only to the latter.’’13 


The new Federal Rules of Civil Procedure became effective September 16, 
1938. During that year (1938) three Institutes of the Bench and Bar were 
held to consider these new Federal Rules. The first of these was held at 
Cleveland, Ohio, on July 21 to 23, inclusive. The next was held at Washington, 
D. C., on October 6 to 8, inclusive. The third was held in New York on October 
17 to 19, inclusive. A report of these Institutes was printed in two bound 
volumes by the American Bar Association. From these reported proceedings it 
is made clear that both the Advisory Committee appointed by the Supreme 
Court of the United States, as well as that Court, were of the confirmed view 
that insofar as Rule 13 was concerned, there was no distinction whatever be- 
tween legal and equitable counterclaims, except the constitutional provision 
as to jury trial. This was a matter of necessity, for these new Federal Rules 
were “union rules” and applied equally to legal and equitable causes of action. 
The Federal Equity Rules, as well as the Conformity Act, were repealed. 


It is important to remember that the statute, (c), as well as Rule 13, speci- 
fically provide: 


“* * * the defendant may claim relief exceeding in amount, OR DIFFER- 
ENT IN KIND, from that sought in the pleading of the plaintiff.” 


In this connection it is interesting to observe that Section 35 of the 1931 
Chancery Act, in prescribing the scope of permissive counterclaims, uses the 
following language: ‘“* * * which might be the subject of an independent suit 
in equity.” Had it been the intention of the draftsmen of the 1941 Counter- 
claim Statute to limit counterclaims, whether compulsory or permissive, to 
legal counterclaims, they could have easily inserted and adopted the language 
from the Chancery Act: ‘“* * * which might be the subject of an independent 
action at law.” 


II. 


The next major problem which should be noted relates to the trial of an 
equitable counterclaim in an action at law. Is such a counterclaim to be 
tried separately from the legal action, and, if so, before or after the trial of 
the legal action? Should such a counterclaim be tried at the same time and 
in the same manner as the trial of the legal action? Should both the legal 
and equitable issues be submitted to a jury for verdict? Should there be 
successive trials or but one trial? 


The doctrine of separate and successive trials is neither new nor novel 
in Florida. It has been a part of our statutory law, both in actions at law 
and in equity. By the act of Chapter 5637, General Laws of 1907, provision 
was made for separate and successive trials of various issues in an action 
at law.1* The 1931 Chancery Act recognized separate and successive trials.15 


The procedure to be followed in disposing of legal and equitable issues has 
been outlined several times by the United States Supreme Court.16 These 


13. Volume 1, pages age lates ibed. 

14. Section 52. 10, 

15. Section 31. 

16. Liberty Oil Company vs. Condon National Bank, 260 U. S. 235, 43 S. Ct. 118, 67 L. Ed. 
232, decided November 27, 1922; American Mills Co. vs. American Surety Company of New York, 
260 U. S. 360, 43 S. Ct. 149, 67 1. Ed. 396, decided December 11, 1922; Enelow vs. New York 
Life Insurance Co., 293 U. 8S. 379, 55 S. Ct. 310, 79 L. Ed. 440, decided January 7, 1935; Ettelson 
vs. Metropolitan Life Insurance Company, decided December 4; 1942, sat U. &. 188, 63 S. Ct. 163, 
87 L. Ed. *156, 11 U. S. L. W. 4051. 


‘ 
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decisions indicate the following procedural rules to be observed: (a) A wide 
discretion is allowed the trial Judge as to the manner of disposing of both 
the legal and equitable issues. (b) There is no obstacle to the trial of both 
the legal and equitable issues together before a jury. A jury trial in a court 
of equity is not altogether unknown. It has been much more frequently 
used in the Federal Courts than in the State Courts. The verdict rendered 
by a jury in the trial of a case in equity is advisory and the Chancellor may ac- 
cept it in whole or in part, or reject it. He is not bound by it. Whether or not 
this heretofore prevailing attitude toward a jury verdict in an equity case is to 
be continued under Federal Rule 13 and the Florida 1941 Counterclaim Statute 
is problematical. The decisions of the intermediate Federal Courts indicate 
that, whenever the parties and the trial Judge elect to try the equity issues and 
the legal issues together before a jury, the verdict of the jury on the equitable 
issues must be accorded the same weight as the verdict of the jury on the legal 
issues. (c) If the parties or the trial Judge elect to try the legal and equitable 
issues separately, then in such event the equitable issues are to be tried first 
before the Judge as a Chancellor. Such a situation may however result in com- 
plications. Suppose the plaintiff sues the defendant for damages resulting from 
an automobile accident, and the defendant, after institution of suit, scurries 
around and acquires a mortgage on the plaintiff’s property and thereupon 
files a counterclaim for the foreclosure of the mortgage. If such an issue were 
tried first, the plaintiff might find himself in the dilemma of having an ad- 
verse money judgment rendered against him pursuant to an equitable counter- 
claim before he could procure a trial of his legal cause of action. The answer 
to this situation undoubtedly lies in the discretion and power vested in the trial 
judge. Even though the equitable counterclaim is tried separately before plain- 
tiff’s legal cause of action is tried, the trial Judge may stay the effectiveness of 
his judgment on the equitable issues until disposition of the legal issues. 


An inquiry might here well be made as to whether or not there is anything 


in our state Constitution which militates against what has already been said. 
Section 11, Articles V, provides: 


“The Circuit Courts shall have exclusive original jurisdiction in all 


cases in equity, also in all cases at law, not cognizable by inferior courts, 
& #717 


There seems to be no constitutional obstacle insofar as actions at law brought 
in the Circuit Court are concerned, for that court has jurisdiction of both ac- 
tions at law and suits in equity. But, inasmuch as the Circuit Court has 
“exclusive original jurisdiction in all cases in equity’, a different situation 
exists with reference to actions at law brought in Civil Courts of Record or 
the County Courts, or other inferior courts. Such courts have no jurisdiction 
of suits in equity. What then occurs when an action is brought in such courts 
and defendant’s equitable counterclaim falls within the scope of “compulsory 
counterclaims” defined in the statute? Does this statute confer upon the Civil 
Court of Record, County Court and other inferior courts, the judicial power 
and authority to hear and determine suits in equity presented by counterclaim? 
This difficulty did not confront the draftsmen of the Federal Rules of Civil 
Procedure, for the Federal Courts have no such arrangement of courts or 


17. In Article V of the Constitution of 1838, provision was made for a Chancery Court, 
distinct and separate from the Circuit Court. This distinction between Courts of Chancery and 
the Circuit Court was preserved by Article V of the Constitution of 1861 and Article V of the 
Constitution of 1865. However, in Article VI of the Constitution of 1868, provision for a separate 
Court of Chancery was eliminated. Section 8 thereof provided: 

“The Circuit Courts in the several judicial circuits shall have original jurisdiction 

in all cases of equity, also in all cases at law, * * 
It should be here observed that Section 11, Article V, of the naan constitution added the word 
“exclusive” to the original jurisdiction of the Circuit Court in cases of equity. 


ace 
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division of judicial power. Even the inferior Federal Courts have jurisdiction 
over suits in equity, as well as actions at law. Thus we have a situation where 
the authors of the state statute took a patch out of a foreign quilt (Federal 
Rules) and sought to applique it on the domestic quilt, when the two patterns 
were not identical. I am sure that the authors of the state statute did not 
contemplate this situation. In Judge Fabisinski’s article, he refers to the case 
of Metropolitan Casualty Company of New York vs. Walker!® as being the 
only decision of our Supreme Court on this statute. This case indicates that, 
if the counterclaim falls within the classification of “compulsory counterclaim”, 
it must be asserted, irrespective of the jurisdiction of the court, or else the 
defendant’s counterclaim will be barred. This case makes plain that the juris- 
dictional aspect of the counterclaim only relates to “permissive counterclaims”. 
The second section of the statute which deals with “permissive counterclaims” 
expressly injects a condition that the “permissive counterclaim” be “WITHIN 
THE JURISDICTION OF THE COURT.” This condition however is not 
made a part of the “compulsory counterclaim” provision. Does Section 2 of 
the statute afford a solution of this situation? It provides, inter alia: 


“Should the demand of any compulsory counterclaim exceed the juris- 
diction of the court wherein the suit is pending, the said suit shall be 
forthwith transferred to the court of the same county having jurisdiction 
of the demands in said counterclaim mentioned, with only such alterations 
in the pleadings as shall be essenial.” (52.12, F. S. A.) 


The reader should observe that the word “exceed” is used. This contemplates 
that the court has jurisdiction of at least a part, but not the whole, counter- 
claim. But courts other than the Circuit Court have no jurisdiction at all over 
equitable causes. It would have been far better if the statute had used the 
expression “exceed or be without”. This transfer section is expressly limited 
to compulsory counterclaims. Although the language of the statute is not clear, 
it is my belief that this provision will be so construed as to bring to the Circuit 
Court all actions at law instituted in inferior courts in which an equitable 
counterclaim has been pleaded. The language of the statute would indicate 
that the draftsmen had in mind a situation identical with the Metropolitan 
Casualty Company case, which dealt only with the amount claimed. This par- 
ticular section was not lifted from the Federal Rules, for there was no necessity 
for its inclusion in the Federal Rules and hence there are no Federal decisions 
on the point. However, since the Constitution vests in the Circuit Court 
“exclusive original jurisdiction in all suits in equity”, our State Supreme Court 
will most likely construe the transfer section as applying to cases independent 
of the amount involved filed in inferior courts wherein equitable counterclaims 
are pleaded. It seems safe to say that permissive equitable counterclaims 
cannot be filed in the Civil Court of Record or the County Court, for such coun- 
terclaims are by the very terms of the statute limited to claims “within the 
jurisdiction of the Court.” 


III. 


We have seen that the statute embraces equitable, as well as legal counter- 
claims. We next turn to the language of the statute to ascertain in general 
the scope of the claims which may be asserted as a counterclaim. The first 
two sections of the statute define “compulsory counterclaims” and “permissive 
counterclaims.” The use of this legal nomenclature is of no value whatever. 
It is not new. It undoubtedly originates with the case of American Mills Com- 
pany vs. American Surety Company of New York!9, which has been expressly 


18. 9 So. 2. 361, decided August 4, 1942. 
19. 260 U. S. 360, 43 S. Ct. 149, 67 L. Ed. 306, decided December 11, 1922. 
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adopted and approved several times by our own Supreme Court. As most 
lawyers know, this case involved the construction of Federal Equity Rule 30. 
The words “must” and “may” in the old Federal Equity Rule 30 were literally 
accepted. The word “must” was construed as compulsory, however saving 
to a defendant asserting a legal counterclaim the option to avail himself of a 
jury trial, which could be waived. The word “may” was construed as per- 
missive, but it had to be equitable. The Metropolitan Casualty Insurance Com- 
pany case*° adds nothing on this point. 


We consider then the specific language of the statute: Claims “arising out 
of the transaction OR OCCURRENCE that is the subject matter of the action,” 
on the one hand, and claims not “arising out of the transaction or occurrence 
that is the subject matter” of the plaintiff's claim, on the other hand. Every 
lawyer realizes the truth of what was said by Mr. Justice Thomas in the Metro- 
politan Casualty Insurance Company case (supra) when he said: 


“We are aware of the lack of a definite rule by which there may be 
classified those causes that do and those that do not arise from the same 
transaction and we are conscious, too, of the necessity of determining each 
case upon the facts peculiar to it.’’! 


When we consider the expression “arising out of the transaction or occurrence”, 
we are met with a tremendous mystery as to the origin of the latter phrase. 
How and why did the words “or occurrence” creep into the language of the 
statute? Looking for the origin of this language, we turn to Section 35 of the 
1931 Chancery Act and the 1915 Counterclaim Statute for suits in equity 
(Chapter 6907, Section 4906, C. G. L.) and old Federal Equity Rule 30. All 
of these earlier statutes and rules use the expression “arising out of the 
transaction” in defining the scope of the claims that could be pressed as counter- 
claims. None of these statutes or rules used the expression “or occurrence”. 
The decision of our Court in the Metropolitan Casualty Insurance Company 
case is confusing on this particular point. In various sentences, the learned 
Justice, speaking for the Court, uses the expression “arising out of the trans- 
action.” In other sentences he uses the expression “arising out of the occur- 
rence.”?2, Thus we see that the draftsmen of Rule 13 of the Federal Rules of 
Civil Procedure and our state counterclaim act, were not content to use the 
language of the state and federal counterclaim rules and statute in equity suits. 
They were not content to continue the use of the expression “arising out of the 
transaction.” They determined to implement the same by adding thereto “or 
occurrence.” Is the expression “or” to be used disjunctively or conjunctively? 
Putting the question differently, was the addition of the word “occurrence” 
intended to limit and restrict the meaning of the word “transaction” or was 
it intended to implement, clarify or expand the same? If the word “occur- 
rence” had been intended to restrict the meaning and scope of the word 
“transaction”, there would seem to have been no justifiable reason whatever to 
use the word “transaction”. If such were the intent, all the draftsmen had 
to do would have been to say “arising out of the occurrence.” It seems to the 
writer that the intent of the draftsmen was to both broaden and clarify the 
scope and subject matter of counterclaims and not confine and restrict the same. 


20. 9 So. 2. 361. 

21. Practically speaking, it may not be very important to determine whether or not a pro- 
posed counterclaim falls under the compulsory or permissive class. The defendant being required 
to make the decision in the first instance will likely press his counterclaim irrespeciive of its 
classification. ‘The only risk which the defendant runs lies in the consequences which flow from 
his failure to file a compulsory counterclaim. 

The decision in this case is confusing in other respects. It attempts to mark out the 
scope of counterclaims under the 1941 statute by considering the limits and restrictions of pleas 
of setoff and recoupment. The vast amount of Federal literature already accumulated on this 
point shows this to be error. In order to fully understand and appreciate this statute, it is first 
necessary to forget completely pleas of setoff and recoupment. 
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What then is the meaning of the expression “transaction or occurrence’? 
Caution would indicate that the safe rule to follow would be that announced 
by Mr. Justice Thomas in the Metropolitan Casualty Insurance Company case 
and refrain from classification and decide each case upon the peculiar facts 
involved. Such a rule is fine for the Judges, but of little or no assistance to 
the lawyer who in the first instance must grapple with the problem. Inasmuch 
as the expression “transaction” was employed in the old Federal Equity Rules, 
we ao have a definition and interpretation of the meaning of that word by 
the United States Supreme Court. In the case of Moore vs. New York Cotton 
Exchange, decided in 1926,? Mr. Justice Sutherland, speaking for a unanimous 
court, said: 


“ ‘Transaction’ is a word of flexible meaning. It may comprehend a series 
of many occurrences, depending not so much upon the immediateness of 
their connection as upon their logical relationship.” 


It is to be observed that the word “occurrences” was used by the United States 
Supreme Court in 1926 to define the word “transaction”. Since this was true, 
why was the expression “occurrence” included twelve years later in the new 
Federal Rules of Civil Procedure? The writer of this article was a member 
of a committee of five lawyers of the Southern District of the Federal Court 
who worked for several years in assisting the drafting of the Federal Rules. 
Numerous drafts of the Federal Rules were made by the Advisory Committee 
of Fourteen appointed by the United States Supreme Court. The first draft 
was made in May, 1936. The second draft was made in April of 1937. The 
third draft was made in November of 1937. The final draft was the one sub- 
mitted to Congress by the Attorney General in January of 1938. All of these 
drafts were printed as government documents. I saved a copy of each of these 
drafts with committee notes appended to each, and now have them bound in 
book form. It has served as a veritable storehouse in searching for the develop- 
ment of the text of the Federal Rules of Civil Procedure. In the first draft 
released in May, 1936, Rule 18 dealt with counterclaims. The language employed 
in the original draft was the same as old Federal Equity Rule 30. It merely 
used the expression “which arises out of the transaction that is the subject 
matter of the action”. The notes appended to this draft are not illuminative. 
The second draft released in April, 1937, contains a compiete revision and re- 
numbering of the rules, and here for the first time we find the rule in question 
numbered Rule 13, and here for the first time we find employed the language * 
in question. The language used in Rule 13 of the second draft is as follows: 


“A pleading shall state as a counterclaim any claim, not the subject 
of a pending action, which at the time of filing the pleading the pleader 
has against any opposing party, if it arises out of the transaction or oc- 
currence that is the subject matter of the opposing party’s claim * * *,” 


In this draft was introduced the novel idea of filing a counterclaim in the 
reply or pleading subsequent to the answer. It is significant to observe that 
_ the state statute confines the right to file a counterclaim to that of the defendant. 
The language used in Rule 13 of the second draft is in substance the same as that 
employed in the succeeding draft. An examination of the notes of the Ad- 
visory Committee appended to Rule 13 in the second draft throws no light 
upon the reason for the addition of the word “occurrence”. A reference to 
the third draft of the Federal Rules indicates a continuance of the rules made 
in the second draft, and the third draft of this rule also contains a provision 
“additional parties may be brought in”, which was included as Sub-paragraph 


23. 270 U. S. 593, 46 Sup. Ct. 367, 70 L. Ed. 750, 45 A. L. R. 1370. 
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(h) of the present Rule 13, as well as the 1941 Counterclaim Statute of this 
state. 


In the Spring of 1942, while investigating this problem, I wrote the Hon- 
orable William D. Mitchell, former Attorney General of the United States, who 
was appointed by the United States Supreme Court as Chairman of the Ad- 
visory Committee on the Rules for Civil Procedure, inquiring as to the cir- 
cumstances and reason for the addition of “or occurrence” to the language 
formerly employed in Federal Equity Rule 30. I directed his attention to the 
decision of the United States Supreme Court in 1926 in the Moore case (supra). 
He was kind enough to write me at considerable length. He wrote from his 
recollections, inasmuch as the transcript of the proceedings taken before the 
Committee was stored in the Supreme Court Building at Washington. He 
recalled distinctly that this precise point had been debated in Committee hear- 
ings, and that the Moore case had been considered by them. I am taking the 
liberty of using two separate thoughts advanced by him: First, the literal 
definition of the two words “transaction” and “occurrence” should be con- 
sidered. The word “transaction” is usually more appropriate to describe a 
business arrangement, while “occurrence” generally denotes an event or hap- 
pening such as an automobile collision. Second, the Advisory Committee was 
fearful that the courts might resort to a strict interpretation of the language 
of the statute, and in order to prevent this as nearly as possible, the word 
“occurrence” was added. In the Institute held by the Federal Bench and Bar 
at Washington in October, 1938, Dean Clark, in discussing Federal Rule 13, 
substituted the word “situation” in the place of “‘occurrence’’.24 In a late decision 
(May, 1942) the United States Supreme Court referred with approval to the 
published reports of these Institutes and said: 


“The Rules make it clear that it is differing occurrences or transactions 
which form the basis of separate units of judicial action.’’25 


We next consider another general expression used in the counterclaim 
statute and rule in defining the scope of its application. This expression is used 
throughout the statute and rule. It is “any claim’. Why did the draftsmen 
use the expression “claim”? An examination of the old pleas of setoff and 
recoupment discloses a number of other expressions used therein such as “debts”, 
“demands”, “obligations” and “liabilities”. To these expressions could be added 
“cause of action”. It is significant to observe that these older expressions wer2 
not used, and in particular that the draftsmen did not use the expression “cause 
of action”. This latter expression has a very well defined meaning in law. It 
includes several essential elements. Section 35 of the 1931 Chancery Act 
did not use the expression “any claim’. Nor did the 1915 Counterclaim 
Statute use this expression. These statutes used the expression “any counter- 
claim”. Old Federal Equity Rule 30 did not use the expression “any claim”. 
It used the expression “any counterclaim” in defining the compulsory counter- 
claims, while it used the expression “any setoff or counterclaim” in defining 
the permissive counterclaims. The expression “any claim” was taken from the 
statutes of three or four states which have the ultra liberal counterclaim statutes. 


There are various kinds of “claims”. We shall briefly consider four classes. 
There are undoubtedly several more. First, let us consider claims arising out 
of torts as distinguished from claims arising from contracts.2° Suppose the 


24. Page 58 of the Published Proceedings of the Washington Institute. 

25. Reeves vs. Beardall, 316 U. S. 285, 62 S. Ct. 1086, 86 L. Ed. 1478, at page 1480. The 
reader should observe from the above language that the United States Supreme Court apparently 
attaches considerable importance to the word “occurrence.” 

26. See 68 A. L. R. 451. Annotation—‘Cause of action in tort as counterclaim in action 
on contract.’ Observe that this annotation was published in 1930—eight years before the new 
Federal Rules of Civil Procedure became effective. 
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plaintiff sues the defendant for damages resulting from an automobile ac- 
cident. Can the defendant file a counterclaim on a promissory note or vice 
versa? This specific situation was considered at the Cleveland Institute of the 
Bench and Bar on the Federal Rules held in July, 1938. Judge Clark, the prin- 
cipal draftsman of the rules, while discussing Federal Rule 13, was interrupted 
by a question from the floor, by Mr. Keaton of Oklahoma City, as follows: 


Mr. Keaton: “Does that mean that if A should sue B for tort, an auto- 
mobile accident, we will say, that B might come back with a promis- 
sory note and adjust that in the same suit? 


Mr. Clark: It certainly does. 


Mr. Keaton: All of the claims, whether involving a contract or tort, can 
be settled in the same suit? 


Mr. Clark: Yes. 


Mr. Clark: * * * Now, subdivisions (c) and (d); (c) simply takes away 
certain particular requirements of certain codes, to make clear that 
your counterclaim may be freely filed, somewhat as the gentleman was 
raising the question in setting off a tort against a promissory note. 
Why not? If they have these things to fight over, why should you 
require, for example, that a party should pay $5000 on a promissory 
note when he is sued and is soon going to collect $5000 on a tort? 
Why shouldn’t you settle it all at one time and have it ended?”27 


Thus it is that a large number of decisions of our own Supreme Court have 
been overruled by the Legislature.28 Too much emphasis cannot be given the 
language of the statute, (c): 


“* * ® the defendant may claim relief * * * different in kind from that 
sought in the pleading of the plaintiff.” 


Second, let us consider contingent claims as distinguished from accrued claims. 
Does the mere fact that a claim is contingent prevent it from being asserted as a 
counterclaim? The expression “contingent claims” has been defined many 
times by the courts. So also has the expression “contingent liability”. <A 
well known instance of such a claim is illustrated by the following case: The 
plaintiff, a former owner of real property, brings an action of ejectment against 
the defendant who is in possession under a tax deed, the validity of which is 
challenged. Under the statute (Section 1026, C. G. L.; 196.07, F. S. A.), the 
defendant tax deed holder is entitled to reimbursement for certain statutory 
sums in the event his tax deed is set aside. His right to recover the statutory 
sums is conditional. Under the present statute, may such a defendant assert 
as a counterclaim his statutory right of reimbursement in the event his tax 
deed is set aside??® The expression “contingent claims’ was used in Section 
120 of the 1933 Probate Act. It has been authoritatively settled by recent decisions 


27. Pages 248 and 249 of the published Proceedings of the Cleveland Institute. At page 
58 of the published proceedings of the Washington Institute, Dean Clark points out the under- 
lying theory of this rule in the following language: ‘This is based on the theory that it is 
a sound and a desirable thing that all spots of irritation between the parties should be brought 
out into the open and should be fought over and disposed of at one time.” 


28. Robinson vs. L’Engle, 13 Fla. 482; Hall vs. Penny, 13 Fla. 621; Mathews vs. Lindsay, 
20 Fla. 962; Griffin Bros. vs. Winfield, 53 Fla. 589, 43 So. 687; Brash vs. Ehrman, 56 Fla. 153, 


pad - 937; Coffin vs. Talbot, 110 Fla. 131, 148 So. 184; Ness vs. Cowdry, 110 Fla. 427, 149 
0. 


29. It_is interesting to observe that independent of the Counterclaim Statute, our Supreme 
Court has decided this precise question both ways. Three times it has decided it could be done, 
and three times it has decided that it could not be done. It is to be hoped that our Court 
will now use the Counterclaim Statute to correct and settle the irreconcilable conflict existing in 
their decisions on this point. 
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of our Supreme Court that contingent claims must be filed in the administration 
proceedings just as any other claim. Otherwise the same would be barred.*° 
There is no more reason for requiring contingent claims to be pressed for 
settlement in administration proceedings than it is required to be brought 
forward as a counterclaim in pending litigation. Third, matured, as dis- 
tinguished from unmatured claims. For some reason or other, a special section 
of the statute, (e), was included to cover this distinction. It provides: 


“A claim which matured after the filing of his pleas, may, with the per- 


mission of the court, be presented as a counterclaim by supplemental 
pleading.’ 


This sub-section of the statute has its counterpart in several provisions of the 
1931 Chancery Act. It is designed to adjudicate all controversies and claims 
that exist betwen the parties up to the date of the judgment or decree. Ob- 
viously a defendant cannot obtain a money judgment through a counterclaim 
on a promissory note not yet due at the time of the rendition of the judgment. 
The plaintiff cannot be compelled to pay his note before it becomes due, but 
this distinction, between matured and unmatured claims, has no longer any 
great practical meaning because at the 1943 session of the Legislature, through 
the enactment of Chapter 21820, the Circuit Court can render decrees and 
judgments to operate in futuro even before the date of performance arrives of 
the contract in question. Under this statute it would be a simple thing for an 
ingenious lawyer to devise a claim under the statute which could be esserted 
by the defendant as a counterclaim on a promissory note, even before the due 
date thereof. It is an interesting speculation to consider whether or not the 
plaintiff could get a judgment on August 1, 1943, let us say, for $5000.00 as 
the result of an automobile collision and the defendant a declaratory decree on 
a counterclaim adjudicating plaintiff’s indebtedness to him of $5000.00 on Jan- 
uary 1, 1944, and staying the enforcement of plaintiff’s judgment obtained 
August 1, 1943, until it can be paid on January 1, 1944, by the use of the 
defendant’s judgment on his counterclaim. It may be that the 1943 Declaratory 
Decree Statute is vulnerable to attack on constitutional grounds. ‘The old 
declaratory decree statute? was construed to apply only to justiceable mattters, 
but under Section 11, Article V, of the Constitution, the Circuit Courts not 
only have jurisdiction over “cases at law” and “cases in equity”, but also “of 
such other matters as the Legislature may provide’. Fourth, liquidated, as 
distinguished from unliquidated claims. It is quite apparent that the statute 
makes no distinction between liquidated and unliquidated claims. This is 
demonstrated by the colloquy of Dean Clark and Mr. Keaton, alluded to supra. 
Even the old statute permitting pleas of setoff eliminated this distinction. 


It seems clear to the writer that the expression “any claims” was used 
in the most comprehensive meaning. The descriptive adjective “any” used 
preceding the word “claim” is an all-inclusive word. It has unlimited scope. 
The draftsmen had a choice of adjectives to precede the word “claim”. They 


could have used any one of the following adjectives: “some”, “all”, “a”, “any”. 


Thus it is that insofar as compulsory counterclaims are concerned, there 
are but two limitations or restrictions: (a) The claim must arise out of the 


30. American Surety Company of New York vs. Murphy, 9 So. 2. 355, 13 So. 2. 442. 

31. Judge Fabisinski in his article says that Section (e) of the statute is the same as 
Section (e) of Kederal Rule 13 “with slight changes in phraseology.’”’ This is hardly correct, 
for Federal Rule 13 also provides for the filing of counterclaims ‘acquired alfter pleading,” 


while the state statute omits all reference to ‘after acquired claims.” Why was this done? 
Certain causes of action are readily assignable, and negotiable instruments pass even more free- 
ly. Does this omission from the statute mean that the defendant cannot assert a counterclaim 


— after pleading? Can the defendant assert a counterclaim acquired after the action is 
begun 


32. Chapter 7857, Acts of 1921; Section 4953, 4954, C. G. L. Sheldon vs. Powell, 99 
Fla, 782, 128 So. 258. ; 
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transaction or occurrence which is the subject matter of the action; (b) The 
claim must not require for its adjudication “the presence of third parties of 
whom the court cannot acquire jurisdiction”. As to the permissive counter- 
claims, the statute imposes but one restriction or limitation. It must be within 
the jurisdiction of the court wherein plaintiff’s action is filed. 


IV. 


The defendant being possessed of a counterclaim, whether legal or equitable, 
he is next confronted with (a) the form of pleading; (b) how to serve the 
same; (c) how can the plantiff test its sufficiency; and (d) what responsive 
pleadings can the plaintiff file thereto? On these four aspects of the pro- 
cedural part of counterclaims, the statute is absolutely silent. The reason for 
its silence is likely the fact that Federal Rule 13 was silent, but Federal Rule 
13 was a segment of a whole which contained adequate answer to all of these 
four questions, while the counterclaim statute is forced to stand alone, and it is 
not complete in itself. If the counterclaim is legal, I presume that the form 
of pleading will be determined by the rules and statutes relating to common 
law pleading. If the pleading is equitable, must it be pleaded in accordance 
with the 1931 Chancery Act? When the defendant’s attorney has prepared 
his counterclaim, he must then consider the question of how to serve it upon 
the plaintiff. The statute is silent on this point. The 1931 Chancery Act con- 
tains express provisions for the service of the counterclaim. Can the counter- 
claim be served upon the plantiff’s attorney, or must original process issue? 
If the latter, what kind of process should issue??? Suppose the plaintiff em- 
ployed an attorney to sue the defendant for damages sustained in an automobile 
accident, and the defendant counterclaims on a promissory note? Obviously 
plaintiff’s employment of an attorney to institute and prosecute such a tort 
would not contemplate or embrace authority to submit the plaintiff to juris- 
diction of the court in such a counterclaim. Should the plantiff’s attorney 
accept service of the counterclaim, the question might not arise, but it is quite 
conceivable that such a waiver would not be forthcoming. There was no reason 
to include any provision in Federal Rule 13 on this point, for there are other 
rules in the new Federal Rules of Civil Procedure that cover this point. But 
suppose that the defendant has succeeded in impleading the plaintiff as to 
his counterclaim. The next move is then up to the plantiff. Suppose that 
the plaintiff wishes to test the sufficiency of the counterclaim. Does he do so 
by demurrer, motions, or whatnot? The statute is silent. Suppose the counter- 
claim is equitable. Can the plantiff test its efficiency by demurrer, when under 
the 1931 Chancery Act demurrers are abolished in equity? Must the plaintiff 
test the sufficiency of an equitable counterclaim by a motion to*dismiss? Federal 
Rule 13 did not need to solve these questions, because it was a part of a 
whole which contained adequate provisions, but the state statute is silent. 
These questions should have been contemplated, for even our equitable pleadings 
in action at law (52.20, 52.21 and 52.22, F. S. A.) contain express provision 
for testing the sufficiency thereof. But suppose that the plantiff does not elect 
to test the sufficiency of the counterclaim—what should be the form of the 
pleading filed by the plantiff in response to the counterclaim? Should it be 
the same whether the counterclaim be legal or equitable? Again the statute 
is silent. 


V. 


What happens when the warfare is not confined to the plantiff and the 
defendant, but involves other parties? The answer to this question will be 


33. In a later portion of this article, we consider the form of process when the counter- 
claim involves a third party. What we say there also applies to this point. 


i 
i 
i 
| 
x 
| 
] 
| 


FLORIDA LAW JOURNAL 227 


novel, startling and revolutionary to the Florida lawyers. It will find no 
parallel in existing rules or statutes. The statute in question contains two 
provisions that must be considered. Section (a) of the statute, in defining 
compulsory counterclaim, imposes a negative condition “and does not require 
for its adjudication the presence of third parties of whom the court cannot 
acquire jurisdiction”. Admittedly, then, if defendant’s compulsory counter- 
claim requires for its adjudication the presence of third parties of whom the 
court can acquire jurisdiction, such a party may be at the will of the defendant 
impleaded as a party to the litigation. Just on which side of the fence such 
third party will be placed in an action at law is not specified in the statute. 
Will the additional party be aligned on the side of the plantiff or the defen- 
dant? Section (h) of the statute also provides for the bringing in of addi- 
tional parties plaintiff and defendant. Such a situation is entirely new. How 
are these additional parties to be brought in? Will summons ad respondendum 
issue and be served upon them, or will summons in chancery be issued and be 
served upon them? In the event the counterclaim is equitable, will that portion 
of the case be governed by the Chancery Act, while the main portion is governed 
by the Common Law Rules? Should we press this inquiry, we will find all kinds 
of obstacles. Section 47.01, F. S. A., and Common Law Rule 12, relate to the 
issuance of summons ad respondendum. The language of this statute and rule 
demonstrates that it will not be available to a defendant on his counterclaim 
irrespective of whether his counterclaim be legal or equitable. But suppose 
the counterclaim is equitable, can the defendant procure process under the 1931 
Chancery Act? The answer to this clearly lies in 63.03 and 63.04, F. S. A. But 
like the statutes relating to summons ad respondendum, these statutes also 
contain conditions impossible for the defendant to fulfill. 


“No summons in chancery shall be issued from the clerk’s office in 
any suit in equity until the bill is filed in the clerk’s office.” (63.04 F. S. A.) 


Obviously the filing by the defendant in an action at law of a counterclaim 
would not comply with this statute. Suppose again an action of ejectment by 
a former owner against the defendant in possession claiming under a tax deed. 
Every lawyer knows that, even though the plantiff in such action should be 
unsuccessful and the defendant successful, such judgment would not necessarily 
establish the validity of the tax deed. It is very possible now under the 
provisions of the 1943 Declaratory Decree Act (Chapter 21820) and Chapter 
21822, General Acts of 1943, effective May 24, 1943, and the 1941 Counter- 
claim Statute, for such defendant tax deed holder to file an equitable counter- 
claim and procure a decree establishing the validity of his tax deed. It may 
be that on such a counterclaim the defendant must implead other parties upon 
whom personal service of process cannot be had. Can the defendant in an 
action at law upon the filing of an equitable counterclaim avail himself of the 
1941 Constructive Service Act (Chapter 20452)? Thus it is that the pre- 
liminary yet very simple problem of successfully impleading third parties was 
not considered by the draftsmen of the statute and no provision made therefor. 
Obviously Federal Rule 13 did not have to contain any provision therefor, inas- 
much as it was but a part of a whole statute which made adequate provision 
for such a problem. What happens when the new party has been impleaded, 
but does not plead? Will a default judgment or a decree pro confesso be taken 
on the counterclaim? The answer is not found in the statute. Federal Rule 
13 did not have to consider this problem, for, as I have already said, it was a 
“union rule”, while in Florida we still maintain courts of law and Courts of 


Chancery as distinct and independent courts, each provided with its own pro- 
cedural rules. 
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VI. 


But the statute has other provisions far more startling and surprising than 
what have already been mentioned. Section (g) provides for “cross claims 
against co-party”. “Cross claims” are not divided into “compulsory” or “per- 
missive” classes as was done with reference to counterclaims. All cross claims 
are apparently permissive. Counterclaims must be in whole or in part against 
the plaintiff, while cross actions must be against a “co-party”, but provision 
is made in Section (h) of the statute for bringing in additional parties to a 
cross claim and this is undoubtedly broad enough to enable even the original 
plaintiff to be impleaded as a party to the cross claim. What happens when 
there is but one defendant so that the defendant has no co-party? We have 
seen that the right to file a counterclaim is limited to the defendant, but this 
is not true insofar as cross claims are concerned. Section (g) of the statute 
specifically provides “any party” may file a cross claim. How will the plaintiff 
file a cross claim? The plantiff having the right to start the litigation can 
implead a co-party plantiff and press a cross claim against the co-party, while 
pressing his claim against the defendant. What claims may be asserted as 
cross claims? The statute prescribes but one condition. The cross claim must 
arise “out of the transaction or occurrence that is the subject matter either of 
the original action or of a counterclaim therein”. Again we find in Section (g) 
the expression “any claim”, which was used in the counterclaim sections. What 
we have said as to legal and equitable counterclaims also applies to cross claims. 
Cross claims may be either legal or equitable. Plantiff’s original claim against 
the defendant instituted in an action at law would of necessity have to be 
legal, but plaintiff’s cross claim against his co-plaintiff could be equitable. 
Thus a tax deed holder could bring an action of ejectment against the defendant 
in possession and in the same action bring an equitable cross claim against 
the co-plantiffs and the defendant to quiet title to his land. Thus we have 
confusion confounded. The cross claim section of Federal Rule 13 must be 
construed in connection with Federal Rule 14, which contains provisions for 
“third party practice’, but Federal Rule 14 was not included in the state 
counterclaim statute, which again left a void and increased the confusion. 


CONCLUSION 


Lest it be thought that the writer entertains a critical attitude toward the 
Federal Rules of Civil Procedure, let me here assert my enthusiastic support 
for both the object sought to be accomplished by the Federal Rules and ‘he 
splendid manner in which it was accomplished. I yield to no one in admiration 
for these new Federal Rules. The new Federal Rules, like all other human 
undertakings, are not perfect. Kinks have already developed in them, and 
many more likely will. An instrument for the correction of these defects has 
been devised by the Supreme Court of the United States through its standing 
Advisory Committee.** It is my information that this standing committee 
has already prepared for submission to the Court a report recommending a 
comprehensive revision and amendment of many of the rules. But this en- 
thusiasm does not extend to the State Counterclaim Statute here considered. In 
my opinion it is another glaring instance of the Legislators proceeding with a 
pair of scissors and a pot of glue, which inevitably results in a hodgepodge 
as the finished product. The draftsmen of the state statute and the Legislators 
who passed it apparently were blind to the fact that Federal Rule 13 was a 
part of a whole, and that the whole constituted “union rules” applicable to 
both actions at law and suits in equity. Procedurally speaking (but not other- 


34. See order of the United States Supreme Court dated November 6, 1939, 84 L. Ed. 1424. 
See also order of the United States Supreme Court dated January 5, 1942, 86 L. Ed. 1786. 
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wise), the distinction between law and equity in the Federal Courts has been 
abolished. This is not true in the state court. Procedurally, we have separate 
statutes and rules for actions at law, and separate statutes and rules for suits 
in equity. The counterclaim statute took no notice of this. Nor was this 
frailty the only one. Federal Rule 13 could draw on all the other Federal 
Rules to make it workable and to execute its provisions. The State Counter- 
claim Statute had no such foundation or bed of rock upon which to rest. It 


has to stand alone, and it is not complete. Thus the finished product is a sheer 
impossibility. 


It is to be hoped that, when the Supreme Court begins its undertaking 
under the rulemaking statute enacted in 1943 (Chapter 21995), they will first 
consider the identical problem which the United States Supreme Court first 
determined—that of scrapping both the equity rules and law rules and formulat- 
ing a set of “union rules” which apply to both actions at law and in equity. 
I am sure the Court will find this a difficult question to determine, for in 
Florida the procedural distinction between suits in equity and cases at law is 
so well defined and has been of such long standing that it will be quite a 
severe shock to both lawyers and Judges to wipe out a century of tradition 
by the stroke of a simple judicial edict. It is quite true that this very threshold 
had to be crossed in the Federal Court, but the amount of a lawyer’s Federal 
practice is infinitesimal in comparison to the state practice, and hence not much 
attention was given to this. It is my own view (as I see the problem now) 
that the State Supreme Court should follow the lead of the United States 
Supreme Court and adopt “union rules” and repeal both the 1931 Chancery 
Act (which has worked well) and the old Equity Rules, as well as the Common 
Law Rules and statutes relating thereto. A noteworthy move in that direction 
has already been taken by the Court when it adopted in December, 1941, “union 
rules” for appellate review. Procedurally speaking, there is now no dis- 
tinction between actions at law and suits in equity insofar as appellate review 
is concerned. The abolition of writs of error and bills of exceptions did not 
prove too shocking to the Florida lawyers. The adoption of the Federal Rules 
as common law rules only is bound to produce confusion. This much I hope this 
article demonstrates. After deciding this preliminary problem, or perhaps be- 
fore deciding it, the Supreme Court must consider whether such a plan will 
fit in with the judiciary provisions of the State Constitution. This problem 
too will be considerably different than that confronting the Federal Supreme 
Court. It is quite true that the Federal Supreme Court was also confronted 
with this problem, but its constitutional problems were different from those 
confronting the State Supreme Court. The Federal arrangement as to courts 
(both constitutional and statutory) and the jurisdiction given each, is wholly 
unlike the arrangement of courts (both constitutional and statutory) prevailing 
here and the jurisdiction (both constitutional and statutory) given each court. 
Then, by reason of our duality of governments, the field within which the 
Federal Government operates is totally unlike that of the state, for it is one 
of delegated powers. Finally there is a problem which did not confront the 
Federal Supreme Court at all. In Florida, under the constitutional provisions 
already alluded to, the Circuit Courts have been granted jurisdiction not only 
over actions at law and suits in equity, but over a great number of peculiar 
matters which do not fall within either of these classifications. The statute 
authorizing the State Supreme Court to prescribe rules recognized this situation. 
Hence, the rules must be adequate to cover such peculiar litigation. 
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SUGGESTIONS AND COMMENTS ON THE 
PROPOSED FEDERAL RULES OF 
CRIMINAL PROCEDURE 

By HERBERT S. PHILLIPS 


United States Attorney, Southern District of Fiorida 


EpiTor’s NOTE: Any one who wishes to repiy to Mr. Phillips’ criticism will be 
given equal space in a subsequent issue of the JOURNAL. 


On June 29th, 1940, Congress passed an act known as the “Criminal Rules 
Act”, giving to the United States Supreme Court the power to prescribe rules 
of criminal procedure from the issuance of the initial complaint through every 
step of a criminal case. 


The proposed draft has not yet been presented to the Supreme Court for 
approval, but, with the consent of the Court, the preliminary draft was recently 
released by the Advisory Committee to the Supreme Court on Rules of Criminal 
Procedure, for discussion with the request that suggestions with respect to the 
rules be made to the Committee by the Bench and Bar at the earliest date pos- 
sible in order that the final draft by the Committee may be prepared and 
submitted to the Supreme Court for approval. 


It is an important matter and one about which the judiciary and attorneys 
should not be indifferent and unconcerned. 


Fifty-four rules are proposed. Since a number of them have proven to be 
adequate for the administration of justice in criminal cases for so long, it would 
be like discussing the alphabet to attempt to say anything for or against them. 


The main objective, it seems to me, of the whole frame-work, is a re-state- 
ment of the Rules of Procedure that have been followed in the administration 
of the criminal law since the growth and development of the common law, 
with certain changes, additions and innovations, which should be very carefully 
considered and frankly discussed. 


If the rules as finally agreed upon and adopted are published, with an- 
notations, in one volume, and not mixed up by law publishers with other 
statutes, a great contribution will have been made for the convenience, assistance 
and guidance of the bench and bar in carrying out the purposes set forth in 
rule 2. 


I have always contended, and now contend, that the legislature and the 
Congress may pass all the rules the bar associations may recommend, but 
that in the end, such rules are nothing more than guide posts, so to speak, 
for the Judges, whose supreme duty it is to see that justice is administered 
regardless of any iron-clad rules. The Supreme Court of Florida has held in 
construing our present rules of criminal procedure that they are directory and 
not mandatory. And so it will be, that whatever rules of Federal procedure 
are adopted, Federal Judges will regard them merely as directory and not as 
mandatory. 


Since “the rewards of truth are to be found in the administration of 
justice’, rules must serve only as aids in securing such rewards. 


The views I now express with respect to certain of the rules, which I will 
name as I proceed, are intended to be simply suggestions on my part. 
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RULE 4. 
(Warrant or Summons) 


The same provides that “the officer need not have the warrant in his pos- 
session at the time of the arrest, but he shall, upon request, show the warrant 
to the defandant as soon as possible”. 


To authorize any officer to make an arrest without a warrant would be most 
dangerous, because it would make the opportunity too great for persons to 
pretend to be an officer with authority to arrest, and would furnish doubtful 
protection to an officer arresting without a warrant, and make it easy for 
persons to be subjected to false arrest and imprisonment. I think the following 
should be omitted from the rule, beginning with the words “the officer’, in line 
2, page 7(3), of the preliminary draft, to and including the word “address” 
at the end of said paragraph (3) of sub-section (c) of Rule 4. In my opinion, 
nothing is to be gained by mixing up a service of a summons with the execution 
of the warrant of arrest. I see nothing to be gained by expressly providing 
for the issuance and service of a summons of arrest in a criminal case. If the 
officer who is to execute the warrant, for good and sufficient reason feels it 
would be safe to notify the defendant to come in prepared to answer the charge 
before the Commissioner, or give bond in case an indictment is returned, I see 
no particular objection to such procedure, because that practice is often followed 
now. I do not believe any improvement can be made on the present method 
of serving a warrant of arrest by mixing it up with a summons. 


RULE 5. 


(Procedure upon arrest) 


I suggest this rule be changed to read as follows: (a) APPEARANCE 
BEFORE THE COMMISSIONER. 


An officer making an arrest under a warrant issued upon a complaint shall, 
without unnecessary delay, take the person arrested before the nearest avail- 
able Commissioner, or other officer empowered to commit persons charged with 
offenses against the laws of the United States. 


(b) EXCLUSION OF EXTRA JUDICIAL CONFESSIONS OR STATEMENTS. 

No statement, admission or confession, claimed to have been made by a 
defendant, shall be admitted in evidence against him until the trial judge, in 
the absence of the jury, has determined that the same was made freely and 
voluntarily, and after he had been fully advised of his right to have an 
attorney to advise him, and that the same was not procured by threats, coercion, 
intimidation, trickery, or by what are commonly called “Third Degree Methods”. 


RULE 7. 
(The Grand Jury) 


In my opinion, sub-paragraph (d) of paragraph (2) of Rule 7, should be 
changed to read as follows: 


(d) WHO MAY BE PRESENT. 


Attorneys for the Government who are entitled to be before the Grand 
Jury, the court reporter and an interpreter when authorized by the court, and 
the witness being examined, may be before the Grand Jury at the same time, 
but no interpreter or stenographer shall be permitted to appear before a 
Grand Jury unless they have been duly sworn and instructed in open court 
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by the Judge to keep secret all matters coming to their knowledge while before 
the Grand Jury. Whenever the testimony of any witness testifying before a 
Grand Jury is taken down by a stenographer authorized by the court to appear 
before the Grand Jury for such purpose, the original notes of the stenographer 
shall be sealed by the court and stenographer and deposited with the Clerk of 
the Court, and no transcript of the testimony of any witness so taken shall 
be made for the use of any one, except upon order of the Court authorizing 
the same upon good and sufficient reason appearing to the Court for so doing. 


In my opinion, suv-paragraph (g) of paragraph (2) of Rule 7, should read 
as follows: 


(g) DISCHARGE AND EXCUSE. 
No Grand Jury shall be required to serve longer than three months. 


Paragraph (g), as worded, may be construed to give the Court the power 
to excuse a petit juror in the midst of a trial and put another one in his place. 
In my opinion, this would not only be dangerous to both the government and 
the defendant, but would be in violation of the constitutional guarantees to the 
defendant. If any grand juror should be excused and another put in his 
place, the new juror, of course, would not be qualified to vote on any case 
presented before he was placed on the grand jury. As I see it, no good reason 
can be given for that part of the proposed rule which is set forth under this 
heading. 


I feel that it is very essential to the preservation of a democratic form of 
government that our jury system be preserved. It is my opinion that the same 
reasons that brought the Grand Jury into existence still stand. The closer our 
government is to the people, the stronger it is. There is no better way to bring 
the government close to the people and bring home to them their great respon- 
sibility as citizens of a democracy than to have them serve on juries. There- 
fore, I am in favor of making jury service upon the part of our people as far- 
reaching as possible. I am opposed to anything that smacks of professional 
jurors, notwithstanding some may contend that in our large cities it is advisable 
to have a grand jury in session continuously, and there may be some who 
favor professional jurors. My answer to such contention is that a new grand 
jury can be empanelled every three months which will result in giving a larger 
number of citizens an opportunity to render a most important public service 
and realize and appreciate the value of a democratic form of government. 


RULE 8. 
(Indictment and Information) 


In my opinion, paragraph (b) should be omitted entirely. By the time you 
can do all the things necessary to secure a waiver by the defendant, you can 
procure the indictment and try the case. For United States Attorneys to 
have to comply with the provisions of paragraph (b), would be to go through 
the work of having practically two trials. Furthermore, it is best that all 
felony cases be submitted to a grand jury because it protects United States 
Attorneys and their Assistants from suspicion and possible charges that their 
actions are influenced by consideration of matters outside the evidence. Further, 
grand jurors are taken from every walk of life, and from various sections 
of the district, and through them, respect. for and loyalty to our government 
is strengthened. This provision would be just an educational step toward the 
abolishment of the grand jury, as some advocate should be done. The slogan 
of Bismark was, “Educate! Educate!”, but his objective was the destruction 
of democracy. Our objective must be the preservation of democracy. Abolish 
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our jury system and we destroy the greatest bulwark a free people can have 
against tyranny and oppression. 


RULE 10. 
(Warrant or Summons upon indictment or information) 


This rule simply sets forth the procedure that has been followed for a long 
time, but that part which mixes up the issuance of a summons with the warrant, 
should be, in my opinion, eliminated. In fact, the whole rule might very well 
be omitted because the rule has no provision that is any improvement on the 
present procedure, that has been followed for so long. 


RULE 12. 
(Pleas) 


Since the Department of Justice very often objects to the plea of nolo con- 
tendere being accepted in a certain class of cases, I think that the rule should 
enumerate the cases in which a plea of nolo contendere may be accepted. 


RULE 16. 
(Pre-trial) 
I am opposed to Rule 16 for the following reasons: 


1. Because in a criminal case there is only one issue, and that is the guilt 
or innocence of the defendant. 


2. Because counsel for the government and the defendant never have any 
trouble stipulating as to the admission of records that are identified and un- 
disputed, and are material and admissible in evidence. 


8. Because the court now has the power to limit the number of witnesses 
giving cumulative testimony. 


4. Because such procedure might be very unfair, both to the government 
and to the defendant, and tend to defeat the ends of justice in criminal cases. 


I advocated the adoption of the pre-trial rule in civil cases, because I 
believe that it is the most valuable rule of all the other civil rules proposed and 
adopted, but I do not feel that criminal cases should be ee in the same 
category as civil cases. 


RULE 17. 
(Alibi) 
I am opposed to this rule for the following reasons: 


1. Because such procedure would be very unfair to the government and 
to the defendant. There are very few criminal cases prosecuted in the federal 
court in which the defense of an alibi is offered. 


2. Because if the government should serve notice upon the defendant that 
it is going to prove that the crime charged was committed at a certain hour, 
on a certain day, of a certain month, in a certain year, and the witnesses for 
the government should on cross examination, or even on direct, as they some- 
times do, be unable to state positively the day and hour and month, the case 
for the government would have to go out. This proposed rule provides that 
neither the government nor the defendant shall be permitted, at the trial, to 
introduce any evidence inconsistent with his specification. It is true that it 
goes on to provide that the court for good cause and upon just terms may 
permit the specifications to be amended, but this does not eliminate the danger. 
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A defendant is presumed to be innocent, and is not required to produce evidence 
against himself. 


I was State Attorney in this territory for ten years, and during that time 
I prosecuted many murder, robbery, and larceny cases of various types, and the 
defense of an alibi secured but one acquittal. I have discharged the duties of 
United States Attorney for over fourteen years, and only in very few cases 
has the defense of an alibi been resorted to, and in each case there was a 
conviction. The truth is, an alibi defense is so dangerous to the defendant, 
and is so easy to break down by showing its falsity on cross examination, that 
skilled and experienced attorneys representing defendants seldom resort to it 
unless they have a good alibi. 


RULE 18. 
(Depositions) 


I am opposed to this rule because, in my opinion it violates the rights of 
defendants who are charged with the commission of a felony, or infamous 
crime. The footnote to this rule says that it affords the defendant his right 
secured by the Sixth Amendment to be confronted by the witnesses against 
him. In my opinion, the framers of the Constitution intended to secure to every 
person charged with a felony, or infamous crime, the right to be confronted 
by the witnesses against him at his trial, so that the court and jury, particularly 
the jury, will be given the opportunity to note the appearance, the manner and 
demeanor of the witnesses as they give their testimony, which is very im- 
portant to the government as well as to the defendant, since the jury must 
pass on the credibility of all the witnesses. Any rule of procedure that+»would 
provide otherwise, would, in my opinion, deny to every person charged with a 
felony a most sacred and valuable right. 


Just here, permit me to say, that in my opinion, we too often lose sight of 
the fact that rules of evidence and rules of procedure are not made for the 
protection of the guilty, as some seem to think, but are made for the pro- 
tection of the innocent from prejudice, oppression and perjury. 


RULE 29. 
(Verdict) 


The adoption of such rule would be time, paper and ink thrown away. No 
attorney of any judgment or discretion, representing a defendant, will sign a 
stipulation that a verdict may be returned by a majority of the jury unless he 
believes for some reason that a majority favors an acquittal. As I see it, there 
is nothing to be gained by the adoption of this rule. 
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Lawyers in the Armed Forces 


MAJOR WAYNE ALLEN of the 
Judge Advocate General’s department 
made a trip to Miami in August, at 
which time he was sworn in as Judge 
of the Court of Crimes for his second 
term of four years. Judge N. Vernon 
Hawthorne, who succeeds him as Acting 
Judge, also was sworn in at the same 
time. 

THOMAS J. SHAVE, JR. of Fernan- 
dina, Assistant State’s Attorney for 
the Fourth Judicial Circuit, recently 
commissioned a Lieutenant (jg) in the 
United States Naval Reserve, has re- 
ported at Fort Schuyler, N. Y. 

CAPTAIN DAN KELLY, JR. of 
Fort Moultrie, Charleston, S. C., was 
in Fernandina, his home town, recently. 

MAJOR COLON AUVIL is serving 
with the Army Air Forces in Australia. 
He was advanced from the rank of 
Captain to Major on July 1st. Major 
Auvil is the son of Arthur Auvil, Dade 
City Attorney. 

B. F. PATY, prominent attorney of 
West Palm Beach, is now in Sicily, as 
an Army Captain with the Allied Mili- 
tary Government of occupied territory 
of the Fifteenth Army Corps. 

Overseas since February, JOHN H. 
STEMBLER, former United States 
District Attorney, has been promoted to 
Major. A graduate of the University 
of Florida Law School, Major Stembler 
is on duty with the Air Transport Com- 
mand in the Pacific War Area. The 
flying Major is an aerial observer and 
bombardier. 

COLONEL PHILIP A. ROLL, a for- 
mer Attorney of Panama City entered 
the Army Air forces as a member of 
the Officers’ Reserve long before Pearl 
Harbor. He quickly rose from a Cap- 
tain to a Major. Since being overseas, 
he has been elevated to a Lieutenant 
Colonel and only recentiy made a full 
Colonel, in command of a middle East 
base. 


EDGAR W. WAYBRIGHT, JR., 
member of the law firm of Waybright 
and Waybright, Jacksonville, has been 


commissioned a Second Lieutenant in 
the Army Air Forces, following his 
completion of the officer candidate 
course at Miami Beach. After spend- 
ing a short while at Maxwell Field, 
Alabama, he has been assigned to a 
post in Indiana where “his duties will 
be to direct vital administrative and 
supply operations of the rapidly ex- 
panding Army Air Forces.” 

MAJOR ED R. BENTLEY has been 
in residence of Jesus College, Oxford 
University and completed a course in 
Political and Government Philosophy 
and English Common Law. 


CAPTAIN MAURICE REID SCHUH, 


of St. Petersburg, is now stationed at 
Camp McCain, Mississippi. 


LT. (JG) CHARLES J. SCHUH, 
JR., of St. Petersburg, is with the big 
show in Sicily. 


CAPTAIN ROBERT A. BURTON, 
former Lakeland and Ft. Lauderdale 
attorney, is now stationed at a Pris- 
oner of War camp at Crossville, Ten- 
nessee. He has been on active duty 
since April, 1942. Mrs. Burton resides 
with him at Crossville, Tennessee. 


CAPTAIN E. H. WILKENSON of 
Eustis, is stationed at Washington, 
D. C. 


HARRY E. GAYLORD of Fustis, 
is stationed at Norfolk, Virginia, in 
the Navy’s Aviation Carrier pool, ex- 
pecting sea duty at any time. 


LT. CHAS. E. BENNETT of Jack- 
sonville, is somewhere in the Pacific. 


JUDGE MELVIN RICHARD, Assc- 
ciate Municipal Judge, Miami Beach, 
has received his appointment as Lieu- 
tenant (jg) in the U. S. Navy. 


CLARENCE LLOYD SMITH, JR., 
former law partner of Herbert Lam- 
son, Jacksonville, has been promoted 
from ist Lieutenant to Captair. in the 
Coast Artillery Corps. 


ERNEST WILLIAM GAUTIER has 
been promoted to the rank of Major on 
the staff of the Commanding Gen- 
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eral of the American Air Forces in 
Great Britain where he has been doing 
liason work and representing the Air 
Forces in the Distribution of Supplies. 


CORPORAL BEN WILLIS, former 


Tallahassee attorney, recently address- 
ed the Exchange Club of that city, and 
in his address stressed the necessity for 
& physical fitness program in the 
schools. 


Lecal Bar 


Associations 


At a recent meeting of the Dade 
County Bar Association, Charles B. 
Cleveland of Miami Beach was elected 
President. Others elected to serve dur- 
ing the coming year were Leo S. Jul- 
ian, First Vice President, Will M. Pres- 
ton, Second Vice President, William A. 
Lane, Third Vice President, Mrs. Daisy 
Richards, Secretary and S. J. Kanner, 
Treasurer. 

The Monroe County Bar Association 
has elected the following officers: Pres- 
iderit, John G. Sawyer; First Vice 
President, Raymond R. Lord; Second 
Vice President, William V. Albury; 
Secretary, Roger Watkins; Treasurer, 
Julius Stone. The Association has nct 
been active in recent years. Its last 
regular president was William H. Ma- 
lone and when he went to Miami to 
reside in 1938, J. Lancelot Lester, who 
was then First Vice President, assum- 
ed the duties of President. The Asso- 
ciation decided to hold a meeting every 
second Saturday in every month. 


A dinner was recently given by the 
Monroe County Bar Association honor- 
ing Circuit Judge Ross Williams, State 
Attorney Stanley Milledge and Assis- 
tant State Attorney Henry C. Jones, 
and other attorneys visiting in Key 
West at the time. 

At a recent meeting of the Clear- 
water Bar Association, H. M. Turn- 
burke explained to the members the 
new pay-as-you-go tax plan. 

Speakers at the summer luncheon 
meetings of the Jacksonville Bar As- 
sociation were Judge John M. Gold- 
smith of Norfolk, Virginia, Chairman 


of the American Bar Association Com- 
mittee on Courts and Wartime Social 
Protection, who spoke on “Youth Prob- 
lems in Wartime” and more specifically 
“The Social Protection of Youth in 
Wartime”, and John L. Fahs, Collector 
of Internal Revenue, who spoke on the 
new income tax law. . 


The Bar Association of Tampa and 
Hillsborough County met during the 
summer with Army and Navy author- 
ities and perfected a program for free 
advice to service men. 


Our President, E. Harris Drew, 
spoke in July before the Volusia Coun- 
ty Bar Association in Daytona Beach. 


T. Franklin West, representative 
from Santa Rosa County and Tom Beas- 
ley, representative from Walton Coun- 
ty, recently addressed members of the 
Bar Association of the First Judicial 
Circuit at a banquet given at the An- 
drew Jackson Hotel at Floridatown. 
West and Beasley discussed new laws 
passed at the recent session of the 
Legislature. Jerry J. Sullivan, Presi- 
dent of the Association, presided at 
the meeting. 


At a recent meeting of the Eighth 
Judicial Circuit Bar Association in 
Gainesville, the following officers were 
elected for the ensuing year: Clark 
Gourley, President; J. Harry Schad, 
Vice-President and Ila Pridgen, Secre- 
tary-Treasurer. 


Our President, E. Harris Drew, re- 
cently addressed his own local Bar As- 
sociation at West Palm Beach on “The 
Lawyers’ Part in History.” 
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Lifes Record Closed 


CHARLES LEON KNOWLES, attor- 
ney who served five terms as a member 
of the State Legislature from Monroe 
County before moving to Miami in 
1924, died August 6th, at his home. 
Knowles was a native of Key West. 
He had been a member of the Florida 
Bar since 1901. At Key West he served 
14 years as a United States commis- 
sioner and port agent. He served two 
terms as Key West city judge. In 
19244 Knowles moved to Miami where he 
served two years as clerk of federal 
court and as United States Commis- 
sioner. He was an Elk and a member 
of the Rod and Reel Club. He served 
for some time as a district air raid 
warden and was on the executive com- 
mittee of precinct 20 for four years. 
Surviving are his wife, Mrs. Florinda 
Knowles; two sons, C. Russeil Knowles, 
Miami and S/Sgt. Stephen Knowles, 
Army; three daughters Miss Lillian E. 
and Miss Florence L. Knowles and Mrs. 
Garth W. Cold; a sister, Mrs. John A. 
Cline and a_ brother, William B. 


Knowles, all of Miami. 


JUDGE LAWRENCE E. ROBIN- 
SON of Punta Gorda, County Judge of 
Charlotte County, died at Sarasota on 
September 2nd. Judge Robinson had 
lived in Punta Gorda for a number of 
years. He held many public offices 
there and was City Clerk before be- 
coming County Judge in 1940. 


M. HENRY COHEN, Assistant City 
Attorney of Tampa, died on August 
3lst. Mr. Cohen, a graduate of New 
York law school, was admitted to the 
practice of law in Florida in 1894, and 
set up his law office in Tampa. He 
was active in civic and fraternal af- 
fairs, and in many organizations. Be- 
fore his appointment as Assistant City 
Attorney he served for six years as 
municipal judge and for five years as 
attorney for the collection of delinquent 
taxes. He is survived by his widow, a 
brother, Louis Cohen of Jacksonville, a 
son in overseas service, and three 
daughters. 


They 


JUDGE HAL W. ADAMS was high- 
ly honored by being invited to be one 
of the speakers at the annual dinner of 
the American Bar Association at its 
recent meeting in Chicago. The Su- 
wannee Democrat, in an editorial stated 
the following: “The lovable Judge 
will be there sharing places of honor 
with men who probably have no more 
enriched humanity and meted out no 
more justice than he has. While one 
has adininistered the affairs of the 
great University of Chicago ably, and 
the other is a U. S. Circuit Court Ap- 
peals judge, we dare say that neither 
has truly given more to the people with 
whom they came in contact than Judge 
Adams.” 


JUDGE ROY H. AMIDON of Lake- 
land, Florida, has begun his tenure of 
office of the Criminal Court of Record 
of Polk County. 

The following have been commission- 
ed as Assistant State Attorney: 

THAD H. CARLTON, succeeding 
Angus Sumner, Fort Pierce. 

D. NEIL FERGUSON, succeeding 
Charles A. Savage, Ocala. 

HENRY M. JONES, succeeding J. 
Lancelot Lester, Key West. 

GEO. A. DeCOTTES, 
Lloyd F. Boyle, Sanford. 

HERBERT Wm. FISHER, succeed- 


ing Lt. Thomas J. Shave, Jr., of Fer- 
nandina. 


succeeding 
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H. FROST BAILEY, succeeding W. 
F. Parker, Miami. 

SIDNEY J. CATTS, JR., son of Flor- 
ida’s World War Governor, has been ap- 
pointed State Attorney for the 15th 
Judicial Circuit, succeeding Joseph S. 
White, who resigned to become Circuit 
Judge. 

STANLEY MILLEDGE, former Cir- 
cuit Judge, has assumed the office of 
State Attorney, succeeding George A. 
Worley, Jr., Miami. 

Merger of two well known Jackson- 
ville law firms, Howell and Howell and 
McCarthy and Lane, the latter former- 
ly McCarthy, Bond and Lane, was an- 
nounced recently. The name of the 
new firm is HOWELL, McCARTHY, 
LANE and HOWELL. William B. 
Bond, who died several weeks ago, was 
a member of the firm of McCarthy, 
Bond and Lane. After his death, the 
decision was made to consolidate the 
two firms. Members of the new firm 
are: Charles Cook Howell, Edward Mc- 
Carthy, Jr., Edward W. Lane, Jr., and 
Charles Cook Howell, Jr. Mr. Lane is a 
lieutenant in the United States Naval 
Reserve and is stationed in Miami. 

VICTOR O. WEHLE, prominent St. 
Petersburg attorney, was recently nam- 
ed District Grand Exalted Ruler for 
Fiorida West, BPOE, by Frank J. 
Lonergan, Portland, Ore., Elk’s Grand 
Exalted Ruler. 

GEORGE A. WORLEY, former State 
Attorney, has announced that he has 
opened law offices in the Shoreland 
Building, Miami. 

“The History and Development of 
Aeronautical Law and Its Effect on 
Florida” was the subject of an interest- 
ing talk at a Kiwanis Club supper meet- 
ing at Winter Park, by Attorney ELD- 
RIDGE HART, a member of the Flor- 
ida Bar Association committee on 
aeronautical law. 

Charles O. Andrews, Jr., John S. 
Lavin and Terry B. Patterson an- 
nounce that Dozier A. DeVane has 
withdrawn from the firm of DeVane, 
Andrews & Patterson to become Unit- 
ed States District Judge. The general 
civil practice of the firm before Federal 
and State Courts and Departments will 


be continued under the successor name 
of ANDREWS, LAVIN & PATTER- 
SON, with offices in Florida Bank 
Building, Orlando, Florida. 


Judge and Mrs. CECIL C. CURRY of 
Miami, are the proud parents of twin 
boys, born August 27th. 


The formation of a partnership for 
the general practice of law in Gaines- 
ville is announced by W. E. Baker and 
Ira Carter, Jr., under the firm name of 
BAKER AND CARTER. Offices will be 
established in the Hayman’s Building 
at 107 E. Union Street. 


Representative Pat Cannon has be-. 


come a member of the law firm of Wor- 
ley & Gautier, the new firm to be known 
as WORLEY, GAUTIER & CANNON. 
Representative Cannon said that the 
forming of this partnership would not 
effect his status as Congressman. 


SAM SILVER, Attorney, has been 
elected President of the newly organ- 
ized University of Miami law school 
alumni _ association. Other officers 
chosen were Webster Wallace, Vice- 
President, Amos Benjamin, Secretary 
and Randolph Bell, Treasurer. Sgt. 
James E. Abras, United States Army, 
was elected honorary President for the 
duration. Elected to the Board of Di- 
rectors were Lewis M. Jepeway, George 
O’Kell, Rep. Pat Cannon, Peace Jus- 
tice O. B. Sutton, Nicholas Hodsdon, 
Milton Weiss and Henry H. Carr. Rus- 
sell A. Rasco, Dean of the Law School 
and Miami Director of the War Man- 
power Commission, and two former pro- 
fessors, Circuit Judge George E. Holt 
and Attorney J. M. Flowers, were elect- 
ed to honorary membership. 


In the absence of W. Brantley Bran- 
non and Clarence E. Brown of Lake 
City, on active duty with the Navy, the 
law offices of BRANNON & BROWN 
in that city will be maintained and kept 
open by the firm of Davis, Davis and 
McClure of Madison. Mr. Turner Davis 
of the firm, who is Madison’s State 
Senator, plans to spend several days of 
each week in Lake City. He will be 
assisted when necessary by his father, 
Judge Charles E. Davis and by his 
brother-in-law, J. Robert McClure, all 
of whom are well known in Lake City. 


| 
| 
: i 
i 
3 
; 
: 
4 


FLORIDA LAW JOURNAL 


239 


The National Association of Women 
Lawyers, at their 44th Convention held 
in Chicago August 20th to 22nd, elected 
Daphne Roberts, Atlanta, national 
President, to succeed Marguerite Ra- 
wait. The well known Florida fem- 
inist, and recently appointed chairman 
of the National Speaker’s Bureau of the 
National Woman’s Party, ETHEL 
ERNEST MURRELL, was elected 


fourth vice-president and as such officer 
she will also serve as legislation chair- 
man for the national association. MAR- 
JORIE VARNER, Miami attorney, and 
second vice-chairman of the South 
Florida branch of the National Wom- 
an’s Party and state publicity chairman 
of that organization, was elected vice- 
president State of Florida of National 
Association of Women Lawyers. 


Mid-Winter Conference of 
Bar Delegates 


After the JOURNAL had gone to press 
it was decided by the Board of Gover- 
nors in a meeting at Tallahassee, Flor- 
ida, that the Mid-Winter Conference of 
Bar Delegates should be held and that 
the best place to hold the meeting wouid 
be Jacksonville, Florida, and the best 
time the early part of December. 

Local Bar Associations should act 
promptly to select their delegates and 
alternates to this Conference. Be sure 


that members are selected that can and 
will attend. This is going to be a very 
important Conference and many vital 
matters will receive the attention of the 
delegates in attendance. 


Wherever possible, give your busi- 
ness to our advertisers and advise them 
that you are doing so because they ad- 
vertise in the JOURNAL. 


i 


FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 
offers the following legal publications: 


Volume I, FLortpa STATUTES, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume II, StTaTUTEs, 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


These volumes may be obtained Now from the Secretary of 


State at a cost of $10 each to purchasers within the State. 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 


- 
. 
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Can you answer these interesting 


questions on 


--- If not C.J.S. will supply the answers -- - 


and 
procedure ? 


Answer: 


Answer: 


Answer: 


Answer: 


Question: 


Question: 


Question: 


Question: 


IN THE FEDERAL COURT — 
? 


In an action for libel, may defendant enter a counter- 
claim for goods sold and delivered? 


35 C. J. S. $ 121, p. 979, note 71. 
? 


Are there any exceptions to the doctrine expressed 
in Erie R. Co. v. Tompkins that the courts of the United 
States must follow state decisions on matters of com- 
mercial or general law? 


35 C. J. S. § 185 p. 1274, text points 96-99 incl. 
? 


Can a deposition be taken as a matter of right before 
the answer is served or should application for leave of 
court to take the deposition be made after the plead- 
ings are closed? 


35 C. J. S. § 133, p. 1086, text points 14-17 incl. 
? 


Where jurisdiction of the court is dependent upon the 
amount in dispute, must that amount be alleged in the 
declaration, bill or complaint or would it be sufficient 
if it appeared from any part of the record or from 
evidence taken in the cause? 


35 C. J. S. § 81, pp. 915-916, text points 35-36. 


As Corpus Juris Secundum covers all the law and all the cases, 
it will answer all your legal questions, both state and federal. 


Can you afford to be without so versatile a research tool? 


THE AMERICAN LAW BOOK COMPANY 
Brooklyn, N. Y. 


} 
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Now Ready .. . 


Volumes 1 to 9, inclusive, of the 


FLORIDA STATUTES 
ANNOTATED 


(BASED ON THE OFFICIAL FLORIDA STATUTES, 1941) 


This set, which will be complete in thirty volumes, is 


being enthusiastically received by the Bench and Bar 
of Florida. 7 


w 


Several features are especially pleasing — 

| HANDY UNIT VOLUMES 
COMPLETENESS OF THE ANNOTATIONS 
EXHAUSTIVE INDEX 
SUPERB PRINTING AND BINDING 


A combination of these, together with the fact that 
every volume of Florida Statutes Annotated will always 
be kept to date within itself through economical pocket 
part supplementation, makes this modern Statutes so 
desirable. 

The price is moderate, too, and the easy terms make 
it possible for every practitioner to put this set to im- 
mediate use. 


For full particulars write — 


WEST PUBLISHING COMPANY 
St. Paul, Minnesota 


THE HARRISON COMPANY 
Atlanta,,Georgia 
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